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BEFORE THE ARIZONA CORPORATION COMMISSION

WILLIAM A, MUNDELL ED

CHARMAN RECEIVE
JIM IRVIN

COMMISSIONER APR 1 g 2002
MARC SPITZER .

] AL DIV,

CON[NHSSIONER ) ARIZ. CORP(%E%TION COMMISSION
IN THE MATTER OF US WEST DOCKET NO. T-00000A-97-0238
COMMUNICATIONS, INC.’S COMPLIANCE
WITH SECTION 271 OF THE
TELECOMMUNICATIONS ACT OF 1996.

PROCEDURAL ORDER

BY THE COMMISSION:

On March 8, 2002, AT&T Communications of the Mountain States, Inc. and TCG Phoenix
(collectively, “AT&T") filed a Motion £o require Qwest Corporation (“Qwest”) to supplement the
record (“Motion”). The genesis of AT&T’s Motion was the complaint filed with the Minnesota
Public Utilities Commission (“MPUC”) against Qwest by the Minnesota Department of Commerce
(“i\l/.[DOC”) that alleged that Qwest had entered into agreements with competitive telecommunications
carriers which had not been filed with or approved by the MPUC as required by Section 252 of the
Telecommunications Act of 1996 (the “Act”). AT&T seeks an Order from the Arizona Corporation
Commission (“Commission”) requiring Qwest to file as an exhibit in the 271 proceeding, copies of
the same agreements, or any other agreements that are related to the provision of interconnect-ion
services or network elements in Arizona, that have not been filed with the Commission, whether or
not the agreements have expired or terminated for any reason.

On March 18, 2002, Qwest filed an Opposition to AT&T’s Motion. Qwest argued that AT&T
did not present any reason why a newly-filed complaint against Qwest in Minnesota should delay
completion of the 271 proceeding in Arizona. Qwest states it is strongly challenging the Minnesota
complaint, and Qwest argues that a bare allegation in another state, where the proceedings are just
beginning, is not reason fo clog or delay the Arizona 271 docket. Qwest believes the MDOC is
misreading the requirements of Section 252, and the Minnesota complaint raises novel and important
legal issues regarding the breadth of Section 252. Qwest states it has submitted to the Arizona
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Commission those agreements with CLECs that relate to Arizona.

On Apnl 3, 2002, Commission Staff filed a Response to AT&T’s Motion. Staff agrees with
AT&T that all interconnection agreements must be submitted to the state commission for approval
pursuant to Section 252(e) of the Act, and that to the extent certain agreements were misclassified so
as not to be subject to the requirements of Section 252(e), serious concerns are raised about Qwest’s
compliance with the Act. Staff further believes, however, that it is premature to reopen and
supplement the record as AT&T request. Staff believes that rather than using the Section 271
proceeding to conduct any underlying review of the agreements at issue and determine whether
Qwest violated Section 232(e), the agreements should be reviewed in a separate proceeding or
through a separate process. Staff stated that it intends to open a docket and establish a schedule for
comments on this i1ssue by interested paﬁies. Under Staff’s proposal, if it is ultimately found that
Qwest has violated provisions of the Act in not filing the agreements with the Commission, the
parties would be free at that time to pursue their right to raise that issue in any relevant proceeding
before this Commission or the FCC.

On April 8, 2002, AT&T filed a Reply to Staff Response. AT&T disagreed with Staff’s
position for several reasons. First, for scheduling reasons, AT&T argues, it does not matter in which
docket a determination is made. AT&T asserts that what is important is that the determination of
whether Qwest violated the Act be made in time to raise it in the public interest phase of the 271
proceeding. Second, AT&T is concerned that having the documents filed in a separate docket would
complicate the use of the evidence, findings and conclusions of a proprietary nature in that docket in
the 271 proceeding. Third, AT&T argues, determining Qwest’s compliance with the Act is a
fundamental part of the 271 proceeding.

We agree that Qwest’s compliance with the Act, including Section 252(e), is relevant to our
deliberations with respect to Section 271. It is not material whether our investigation takes place in
the 271 docket or a separate docket. Staff opened a docket captioned: In the Matter of Qwest

Corporation’s Compliance with Section 232(e) of the Telecommunications Act of 1996) (Docket No.
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RT-00000F-02-0271)." In that docket, Staff has proposed a procedural schedule that would have
Staff issue a report and recommendations to the Commission by May 31, 2002, prior to our tentative
deliberations on Staff’s Final Report on Section 271.

Staff’s proposal to consider the matter in a separate docket is reasonable and practical.
Documents and comments related to the specific 1ssue of Qwest’s compliance with Section 252(¢)
will be segregated from the massive documents being filed in the 271 docket. In addition, depending
on the outcome of the investigation, the 252(e) docket may be active after our deliberations on
Section 271 are complete. The investigation would not occur on any different time schedule if it were
to be conducted under the aegis of the Section 271 docket. Furthermore, any findings arising out of
the Section 252(e) investigation docket can be cited and considered in our deliberations related to
Section 271. |

IT IS THEREFORE ORDERED that AT&T’s Motion is denied, and that all documents and
comments relating to Qwest’s compliance with Section 252(e) of the Telecommunications Act of
1996 shall be filed in Docket No. RT-00000F-02-0271.

IT IS FURTHER ORDERED that any evidence, findings or conclusions arising out of Docket
No. RT-00000F-02-0271, may be cited when relevant to our consideration of Qwest compliance with
Section 271 of the Act or any other relevant proceeding.

[T IS FURTHER ORDERED that those parties who have entered into a protective agreevm‘ent
in Docket No. RT-00000F-02-0271, and who have also entered to a protective agreement In the
Section 271 docket, may refer to portions of the protected documents, or portions thereof filed in the
Section 252(e) docket, in the Section 271 proceedings.

DATED this /& 2 day of April, 2002.

Sons L Modde [y

ADMINISTRATIVE LAW JUDGE

' The administrative law judge notes the irony of the assigned docket number and questions whether there is a higher
tforce at work.
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Copies,of the foregoing mailed/delivered
fav of April, 2002, to

this /.

QWEST Corporation
1301 California Street. #5100
Denver, Colorado 80202

Maureen Amold

U S WEST Commumications, Inc.
3033 N. Third Street, Room 1010
Phoenix, Anzona 85012

Michael M. Grant
GALLAGHER AND KENNEDY
2575 East Camelback Road
Phoenix, Anzona 35016-92235

Timothy Berg

FENNEMORE CRAIG

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85016

Mark Dioguardi

TIFFANY AND BOSCO PA
300 Dral Tower

1830 N. Central Avenue
Phoenix, Arizona §3004

Nigel Bates

ELECTRIC LIGHTWAVE, INC.
4400 NE 77" Avenue
Vancouver, Washington 98662

Thomas L. Mumaw

Jettrey W. Crockett

SNELL & WILMER

One Arizona Center

Phoenix, Arizona 33004-0001

Darren S. Weingard
Stephen H. Kukta

SPRINT COMMUNICATIONS CO L.P.

1850 Gateway Drive, 7" Floor
San Mateo, Calitornia 94404-2467

Thomas H. Campbell
LEWIS & ROCA

40 N. Central Avenue
Phoenix. Arzona 85007

Andrew O Isar

TRI

4312 92" Avenue, N.W

Gig Harbor, Washington 98335

Bradley Carroll

Cox Arizona Teicom, L.L.C
20401 N. 29" Avenue, Suite 100
Phoenix, Arizona 35027

Richard M. Rindler

Morton J. Posner

SWIDER & BERLIN

3000 K Street, N.W. Sute 300
Washington, DC 20007
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Michael W. Patten

ROSHKA HEYMAN & DEWULF
400 E. Van Buren, Suite 800
Phoenix, Anzona 85004

Chartes Kallenbach

AMERICAN COMMUNICATIONS SERVICES INC
131 Nauonal Business Parkway

Annapolis Junction, Maryland 20701

Karen L. Clauson

Thomas F. Dixon
MCITELECOMMUNICATIONS CORP
707 {7th Street, #3900

Denver, Colorado 80202

Richard S. Wolters

AT&T & TCG

1875 Lawrence Street, Room 1573
Denver, Colorado 80202

Joyce Hundley

UNITED STATES DEPARTMENT OF JUSTICE
Antitrust Division

1401 H Street NW, Suite 8000

Washington, DC 20530

Joan Burke

OSBORN MALEDON

2629 N. Central Avenue, 21st Floor
P.O. Box 36379

Phoenix, Anzona 83067-6379

Scott S. Waketield, Chief Counsel
RUCO

2828 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004

Gregory Hotfman
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

Daniel Waggoner

DAVIS WRIGHT TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1683

Douglas Hsiao

Jim Scheltema

Bilumenteld & Cohen

1625 Massachusetts Ave. N.W ., Suite 300
Washington, DC 20036

Raymond S. Heyman

Randall H. Wamer

ROSHKA HEYMAN & DeWULF
400 E. Van Buren, Suite 300
Phoenix, Arizona 85004

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 North 7" Street, Suite 206

Phoenix, Arizona 35014-3811
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Mark N. Rogers

Excell Agent Services, L.L.C

2175 W 14" Street

[empe, Anzona 33281 By

Robert S. Tanner

DAVIS WRIGHT TREMAINE LLP
17203 n. 4270 Strest

Phoenix, Anzona 83032

Mark P. Trinchero

DAVIS WRIGHT TREMAINE LLP
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201

Jon Loehman

Managing Director-Regulatory
SBC Telecom, Inc.

5800 Northwest Parkway
Suite 133, Room 1.5.40

San Antonio, Texas 78249

Lyndalil Nipps

Director, Regulatory
Allegiance Telecom, inc.

343 Camino Sure

Palm Springs, California 92262

M. Andrew Andrade

5261 S. Quebec Street, Suite 150
Greenwood Village, CO 80111

Attorney for TESS Communications, Inc.

Todd C. Wiley
GALLAGHER & KENNEDY
2375 E. Camelback Road
Phoenix, Arizona 85016-9225

Megan Dobemneck

Sentor Counsel

Covad Communications Company
7901 Lowry Boulevard

Denver, CO 80230

Al Sterman

ARIZONA CONSUMERS COUNCIL
2849 E Sth Street

Tucson Arizona 33716

Brian Thomas

TIME WARNER TELECOM, INC.
520 S.W. 6™ Avenue, Suite 300
Portland, Oregon 97204

Jon Poston

ACTS

6733 E. Dale Lane

Cave Creek, Arizona 83331-6361

Christopher Kempley, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Artzona 85007

Emest G. Johnson, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 83007
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Debbi Person
Secretary to Jane Rodda




